ERIENET LOCAL DEVELOPMENT CORPORATION
REQUEST FOR PROPOSAL (RFP)

FOR PROFESSIONAL ENGINEERING
SERVICES FOR ERIE COUNTY UTILITY
PERMIT DRAWINGS

RFP # 2024-02CI

RFP DATE: April 11, 2024
DUE DATE: April 29, 2024

1 Seneca Street, Suite 2900
Buffalo, NY 14202
www.ErieNet.com

INQUIRIES AND PROPOSALS SHOULD BE DIRECTED TO:

Courtney Italia: Courtney.ltalia@erienet.com
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1. GENERAL INFORMATION

The ErieNet Local Development Corporation is seeking proposals from a qualified partner for
professional engineering services for a middle mile fiber optic network for use by Erie County
governments, companies, internet service providers, and other stakeholders on a municipally
owned Open Access Network (“OAN”) called ErieNet.

The project is fully funded by the ErieNet LDC using American Rescue Plan (ARP) funds from
Erie County. Access to high-speed broadband internet is a necessity for the County’s economy
and quality of life. High speed broadband internet is a prerequisite to educating our children;
growing our economy; and providing a quality of life which attracts and retains citizens. The intent
of the ErieNet LDC’s efforts relative to broadband is to:

* Increase access to high-speed fiber broadband internet for all residents of Erie County; and
* Increase competition and quality within the residential and commercial broadband industry.
More information can be found at:

https://www3.erie.gov/economicdevelopment/sites/www3.erie.gov.economicdevelopment/files/2
021-10/ErieNet-broadband-services.pdf

2. GENERAL INFORMATION AND REQUIREMENTS

In 2022, Erie County Department of Environmental Planning contracted with ECC Technologies,
Inc. (“ECC”) for the design and construction management of the ErieNet open access network.
The ErieNet Business Plan calls for any professional design services required for the construction
of ErieNet infrastructure to be contracted directly between the ErieNet LDC and a NYS authorized
and licensed professional engineering firm.

The professional engineering firm will produce any drawings that require a NYS licensed
professional engineer or licensed land surveyor to stamp and seal. The ErieNet construction
project encompasses NYS, NYSDOT, NYSTA, Rail Roads, Erie County, City of Buffalo, and
other municipalities’ property and right of way that may require professional services, in particular
underground construction permits. More specifically, this scope of services requires submitting
Erie County permits with NYS licensed engineer’s stamped drawings for utility pole replacements
within Erie County Right-of-Way.

A. Firms are encouraged to include Certified Minority Owned and Women Owned Business
Enterprises (MBE/WBE) in their teams in order to meet ErieNet LDC’s goals of 15% MBE
and 5% WBE participation. Certified MBE/WBE proposers should include their Erie
County or NYS certification letter with the proposal.

B. If you are unable to meet the MBE/WBE goals, then include in your proposal a letter of
explanation as to why, and what measures (due diligence) were taken to identify a valid
M/WBE subcontractor.
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C. New York State Labor Law Requirements
a. General

The Contractor acknowledges this project is a public work and Contractor shall comply
with all applicable provisions of the New York State Labor Law (“Labor Law”), including
without limitation, the specific provisions cited in this Section.

b. Working Hours

Contractor specifically agrees to comply with Labor Law Article 8 (§200 et seq.),
including, but not limited to, the requirements that:

1. No laborer, worker, or mechanic in the employ of the Contractor, Subcontractor or
other person doing or contracting to do the whole or any part of the work included in
the Contract Documents shall be permitted or required to work more than eight hours
in any one calendar day or more than five (5) days in any one week, except to the extent
permitted in the case of extraordinary emergencies described in the Labor Law.

2.  The wages to be paid to each laborer, worker, or mechanic in the employ of the
Contractor, Subcontractor, or other person doing or contracting to do all or any part of
the work included in the Contract Documents for a legal day’s work shall be not less
than the prevailing rate of wages as defined by the Labor Law.

3. Each laborer, workman or mechanic employed by the Contractor, a Subcontractor,
or other person doing or contracting to do all or any part of the work included in the
Contract Documents shall be provided the supplements required by Article 8 of the
Labor Law.

4. The minimum hourly rate of wage to be paid shall be not less than as designated
by the Industrial Commissioner.

5. The Contractor’s and any Subcontractor’s or other person’s filing of payrolls in a
manner prescribed by subdivision 3-a of Section 220 of the Labor Law shall be a
condition precedent to the Owner’s payment of any sums due and owing to the
Contractor, Subcontractor or other party for work done on or with respect to the Project.

c. Wage Rates

Contractor specifically agrees, as required by the Labor Law, that the contract may be
forfeited and no sum paid for any work done thereunder on a second conviction for
willfully paying less than:

1. the prevailing wage rates as provided in Labor Law Section 220 as amended, or,
2. the minimum wage rates as provided in Labor Law Section 220-d, as amended.

d. Contractor shall comply with prevailing wage rates as issued by the State of New York
Department of Labor for the location and duration of this Project.



e. Contractor shall comply with all the requirements of the Labor Law Section 220-a, as
amended, regarding mandatory submission of certified payroll records, which shall be
included with each application for payment.

f. Anti-Discrimination

Contractor specifically agrees, as required by the provisions of Section 220-¢ of the Labor
Law, as amended, that:

I. In the hiring of employees for the performance of work under the Contract or any
subcontract hereunder, no contractor, subcontractor, nor any person acting on behalf of such
contractor or subcontractor, shall by reason of race, creed, color, sexual orientation, or
national origin discriminate against any citizen of the State of New York who is qualified
and available to perform the work to which the employment relates;

2. No contractor, subcontractor, nor any person on his behalf, shall in any manner,
discriminate or intimidate any employee hired for the performance of work under the
contact on account of race, creed, color, sexual orientation, or national origin.

3. There may be deducted from the amount payable to the Contractor by the LDC
under the contract a penalty at fifty dollars for each person for each calendar day during
which such person was discriminated against or intimidated in violation of the provisions
of the contract; and

4. The contract may be canceled or terminated by the LDC, and all monies due or to
become due thereunder may be forfeited for a second or any subsequent violation of the
terms or conditions of this section of the contract.

g. Sexual Harassment Training

Contractor hereby certifies that each employee assigned by the Contractor to the Project
shall annually complete Sexual Harassment Prevention Training that meets or exceeds
Section 201-g of the New York Labor Law. Upon request by the LDC, Contractor shall
provide the LDC with a copy of Contractor’s Sexual Harassment Prevention Training
Program and proof of each employee’s annual completion of such Sexual Harassment
Prevention Training. Contractor shall indemnify, defend and hold the LDC and
Contractor’s employees, officers, directors and board members harmless from and against
any and all claims, suits, actions, debts, liabilities, fines, penalties and expenses, including,
attorneys’ fees, arising from or caused by Contractor or any of Contractor’s employees,
subcontractors, suppliers or agents failure to comply with Section 201-g of the New York
Labor Law.



D. Schedule

The anticipated schedule for this RFP is:

RFP Advertisement Date April 11, 2024

RFP Questions Due April 18,2024

RFP Questions Response Due April 22,2024

RFP Due Date April 29, 2024
E. Inquiries. Inquiries concerning this RFP should be mailed or emailed to:
ErieNet LDC

1 Seneca St., 29" FI
Buffalo, New York 14203
Courtney.lItalia@erienet.com

F. Conditions of Proposal. All costs incurred in the preparation of a proposal
responding to this RFP will be the responsibility of the Offeror and will not be
reimbursed by ErieNet.

G. Instructions to Prospective Contractors/Submission of Proposals

a. All firms wishing to participate in this process must register electronically to
Courtney.Italia@erienet.com. All further information and contact from ErieNet will
be sent electronically.

b. Your proposal should be addressed as follows:

ErieNet LDC

1 Seneca St., 29th Fl
Buffalo, New York 14203
Courtney.Italia@erienet.com

Request for Proposal
[TIME] [DATE]
SEALED PROPOSAL for Professional Engineering Services

** Proposals may be emailed Courtney.ltalia(@erienet.com with subject line reading
“Request for Proposal for Professional Engineering Services.” Failure to do so may
result in premature disclosure of your proposal. It is the responsibility of the Offeror
to ensure that the proposal is received by ErieNet, by the date and time specified above.
Late proposals will not be considered.
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c. Proposals shall be emailed to Courtney.Italia@erienet.com, and are required to be
submitted by 4:00 pm on April 29, 2024. There will not be a public opening of Vendor
proposals.

d. Proposers MUST sign the Proposal Certification attached hereto as Schedule “A”.
Unsigned proposals will be rejected.

3. RESPONDENTS

A.

Right to Reject. ErieNet reserves the right to reject any and all proposals received in
response to this RFP. A contract for the accepted proposal will be drafted based upon
the factors described in this RFP.

Small and/or Minority-Owned Businesses. Efforts will be made by ErieNet to utilize
small businesses, women and/or minority owned businesses.

Notification of Award. It is expected that a decision selecting the successful Firm will
be made within four (4) weeks of the closing date for the receipt of proposals. Upon
conclusion of final negotiations with the successful Offeror, all Offerors submitting
proposals in response to this Request for Proposal will be informed, in writing, of the
name of the successful consultant.

No proposal will be accepted from, nor any agreement awarded to any proposer that is in
arrears related to any debt or in default of any obligation owed to the LDC or Erie County.
Additionally, no agreement will be awarded to any proposer that has failed to satisfactorily
perform pursuant to any prior agreement with the LDC or Erie County.

ErieNet will only contract with firms that do not discriminate against employees or
applicants for employment because of race, creed, color, national origin, sex, age,
disability, marital status, sexual orientation, citizenship status or any other status protected
by New York State and Federal laws.

ErieNet reserves the right to amend this RFP. ErieNet reserves the right to reject any or all
proposals, or any part thereof, submitted in response to this RFP, and reserves the right to
waive formalities, if such action is deemed to be in the best interest of ErieNet. ErieNet
reserves the right to request additional information from any proposer.

4. SCOPE OF WORK

This Scope of Work has been prepared as a proposal guideline. It is the respondent’s
responsibility to propose a scope that the respondent feels would be necessary to complete the
project.

The following is a description of the Services to be performed and completed by the successful
Proposer:
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A. Scope (Tasks include, but are not limited to):

1.

The SELECTED CONSULTANT shall meet with the ErieNet LDC, ECC
Technologies, and potentially others to discuss project scope.

The SELECTED CONSULTANT shall become familiar with all necessary documents,
agreements, and regulations relevant to the project, including ECC Technologies’
ErieNet fiber optic network design and construction documents.

The SELECTED CONSULTANT shall perform all work necessary to meet the project
timeline as outlined in the Project Schedule.

The SELECTED CONSULTANT must understand that in-person meetings with the
LDC, in Buffalo may be required.

The ErieNet LDC will expect the Professional Engineer Consultant to perform the
services listed below. Proposals should clearly address all items and follow the
requirements and procedures where applicable.

Erie County New or Replaced Poles

a. In order to obtain permits to replace utility owned poles in Erie County's right-of-
way, ErieNet requires professional engineering services to prepare exhibit maps to
include with the permit applications for these pole replacements. It is estimated
that there are 600 pole replacements. Pole estimates may be subject to change as
final design and construction events dictate.

b. These exhibit maps are to include the locations of the replacement poles based on
GPS coordinates, which have been supplied by the utility companies, and will be
supplied by ErieNet to the Professional Engineering firm to utilize in producing the
exhibit maps.

c. The exhibit maps must be stamped by a Professional Engineer. A Traffic Control
plan is required for each exhibit map, based on NYSDOT specifications.

d. All work must meet or exceed the requirements as stated at Erie County website,
specifically:

https://www3.erie.gov/dpw/sites/www3.erie.cov.dpw/files/2023-02/2-21-23-
new_pole addendum.pdf
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Applicant must provide drawings and specifications approved, signed, and stamped
by a New York State licensed professional engineer for each location for which a
Permit is sought. These drawings and specifications must show site specific details,
including precise and accurate details about the facilities, poles, and/or
installations, referenced standards, and any other details deemed necessary and
appropriate. The drawings and specifications must demonstrate that the
installations are appropriate for the topography, terrain, surrounding area, weight
of installations and facilities, tension, and other factors. Applicant is to provide
details about the size, type, and anchorage used for the installations. The County
will review the drawings and specifications submitted and must deem them
acceptable before any Permit will be issued. In addition to the County’s rights
provided herein, the County expressly reserves the right to deny the Application,
reject the drawings and specifications, and request clarification or supplemental
information concerning the Application.

Generate a scaled aerial view base map utilizing NYS GIS mapping, tax maps and
available record mapping from the NYSDOT, county, and utility companies.

The exhibit maps will include the following:

= Cover Sheet

= Site/Utility Plans with General Notes and Construction Details
= NYSDOT Standard MPT Details and Notes Sheets

= Professional Engineer Stamp

= Locations of the poles to be replaced, and the pole number

Create a Traffic Control plan for each pole replacement location.

The RFP response shall include a sample exhibit map and traffic control plan, based
on the following locations:

Pole No
Street, Road Name ELEC Latitude Longitude

39

HOLLAND GLENWOOD RD 42 62816 -73.5555
&0

HOLLAND GLENWOOD RD 4262814 -78.55620
61

HOLLAND GLENWOOD RD 4262813 -78.55681




5. SCHEDULE

This is a time is of the essence contract. Permits must be submitted on a timely basis to keep
to the overall construction schedule. Work shall commence immediately upon contract
execution with weekly submission of permit applications. Construction begins Q2 2024 and
shall be substantially complete by Q4 2025.

Permitting begins Q2 2024 and will be substantially completed no later than end of Q4 2024.

6. GENERAL PROPOSAL REQUIREMENTS

A. Experience of Firm/Project Team

Firms, or their principals, responding to this RFP should include an organizational chart,
identifying the project manager and team members, with their titles.

B. Experience, Depth and Breadth of Personnel

The project team should have a full range of relevant industry expertise. Primary personnel in
each of the noted disciplines must be identified by name and office location, with resumes
included, and should demonstrate satisfactory experience in the past 10 years and depth in each
of the required disciplines. This should also include identifying the firm’s role within any
project and the year(s) in which the work took place.

C. Approach and Methodology

Respondents to this RFP should include a brief narrative explaining their approach. The
narrative should outline the products and tasks to be provided in response to the recommended
Scope of Work outlined above.

D. Fee Proposal

All proposals must contain a scope of services delineated, inclusive of all expenses (there will
be no reimbursable). Proposals must include a cost breakdown per Schedule A — Proposer
Certification, Fee Proposal Pricing, as well as an Hourly Personnel Rate Schedule.

E. Hourly Personnel Rates

As a supplement, a schedule of billable rates for all key personnel (e.g., Principal-in-Charge,
Project Manager, primary personnel for each design discipline, etc.) must be included in the
proposal. Proposals must also include the ranges of billable rates for technical staff and support
personnel. Firms shall note separately the firm’s Overhead & Profit rate that is to be added to
each hourly rate.

NYS Prevailing wage applies to any labor categories covered by NYS DOL prevailing wage.



6. PROCUREMENT EVALUATION & SELECTION PROCESS

This contract will be awarded in accordance with the Competitive Proposal procurement
methods per ErieNet’s Procurement Policy. The intent of this RFP is to award a contract to the
responsible firms that qualifications and other factors considered are most advantageous to
ErieNet, based on the opinion of ErieNet’s Board members. Only ErieNet is in the position to
determine its own best interest; therefore, ErieNet shall be the sole and final judge in
determining the quality and appropriateness of candidates.

All suppliers and vendors should understand that ErieNet is committed to an open, fair, and
transparent selection process. All RFP submissions will be reviewed, objectively scored, and
ranked. Short listed companies may be interviewed prior to recommendation for selection.

The following criteria, not necessarily listed in order of importance, will be used to review the
proposals. ErieNet reserves the right to weigh its evaluation criteria in any manner it deems
appropriate:
a) Proposer’s demonstrated capability to provide the material and services.
b) Proposer’s experience to perform the proposed services.
c) Proposer’s commitment to including Certified Minority and Women Owned Business
Enterprises (MBE/WBE) in their teams in order to meet Erie County’s goals of 15%
MBE and 5% WBE participation. Certified MBE/WBE proposers should include the
Erie County certification letter with the proposal.
d) Proposer’s financial ability to provide the services.
e) Evaluation of the proposer’s cost proposal and unit pricing. It should be noted that
while price is not the only consideration, it is an important one.
f) A determination that the proposer has submitted a complete and responsive proposal
as required by this RFP.
g) An evaluation of the proposer’s submit product specifications and supporting
information meets the RFP technical specifications and delivery schedule.
h) The proposer’s presentation at and the overall results of any interview conducted with
the proposer.
1) Proposers must be concise as possible with their responses.

ErieNet may develop a short list of proposals, and interviews/presentations may be required.
Scoring and ranking will include the following factors:

A. VALUE (40%)
1. Fee Proposal
2. Hourly Personnel Rate Schedule

B. PERFORMANCE (20%)
1. Completeness and compliance with the RFP documents, including all required submittal
information and proposal forms.
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2. References with contact information for projects of similar scope and solution completed
within last 3 years.

3. Ability to meet or exceed specifications.

Distinguishing features of proposed solution

5. Ability to demonstrate vendor financial viability.

o

C. Schedule (20%)
D. MWBE GOALS (20%)

The highest-ranking firm after scoring and interviews will be recommended to the ErieNet Board
of Director for authorization to enter into contract. Scores and ranking of all firms will be provided
to the ErieNet LDC for a final award determination.

7. STATEMENT OF RIGHTS
UNDERSTANDINGS

Please take notice, by submission of a proposal in response to this request for proposals, the
proposer agrees to and understands:

e that any proposal, attachments, additional information, etc. submitted pursuant to this
Request for Proposals constitute merely a suggestion to negotiate with ErieNet LDC,
and is not a bid under Section 103 of the New York State General Municipal Law;

e submission of a proposal, attachments, and additional information shall not entitle the
proposer to enter into an agreement with ErieNet for the required services;

e by submitting a proposal, the proposer agrees and understands that ErieNet is not
obligated to respond to the proposal, nor is it legally bound in any manner whatsoever
by submission of same;

e that any and all counter-proposals, negotiations or any communications received by a
proposing entity, its officers, employees or agents from ErieNet, its officers, employees
or agents, shall not be binding against ErieNet, its officers, employees or agents unless
and until a formal written agreement for the services sought by this RFP is duly
executed by both parties and approved by the ErieNet LDC Board.

¢ In addition to the foregoing, by submitting a proposal, the proposer also understands
and agrees that ErieNet reserves the right, and may at its sole discretion exercise, the
following rights and options with respect to this Request for Proposals:
o To reject any or all proposals;
o To issue amendments to this RFP;

11



CONTRACT

To issue additional solicitations for proposals

To waive any irregularities in proposals received after notification to
proposers affected;

To select any proposal as the basis for negotiations of a contract, and to
negotiate with one or more of the proposers for amendments or other
modifications to their proposals;

To conduct investigations with respect to the qualifications of each proposer;
To exercise its discretion and apply its judgment with respect to any aspect of
this RFP, the evaluation of proposals, and the negotiations and award of any
contract;

To enter into an agreement for only portions (or not to enter into an agreement
for any) of the services contemplated by the proposals with one or more of the
proposers;

To select the proposal that best satisfies the interests of ErieNet and not
necessarily on the basis of price or any other single factor;

To interview the proposer(s);

To request or obtain additional information ErieNet deems necessary to
determine the ability of the proposer; and

To modify dates.

All proposals prepared in response to this RFP are at the sole expense of the proposer,
and with the express understanding that there will be no claim, whatsoever, for
reimbursement from ErieNet for the expenses of preparation. ErieNet assumes no
responsibility or liability of any kind for costs incurred in the preparation or submission
of any proposal.

While this is an RFP and not a bid, ErieNet reserves the right to apply the case law under
General Municipal Law § 103 regarding bidder responsibility in determining whether a
proposer is a responsible vendor for the purpose of this RFP process.

ErieNet is not responsible for any internal or external delivery delays which may cause
any proposal to arrive beyond the stated deadline. To be considered, proposals MUST
arrive at the place specified herein and be time stamped prior to the deadline.

After selection of the successful proposer, a formal written contract will be prepared by ErieNet
and will not be binding until signed by both parties and, if necessary, approved by the ErieNet
LDC Board. NO RIGHTS SHALL ACCRUE TO ANY PROPOSER BY THE FACT THAT A
PROPOSAL HAS BEEN SELECTED BY ERIENET FOR SUBMISSION TO THE ERIENET
LDC BOARD FOR APPROVAL. THE APPROVAL OF SAID LDC BOARD MAY BE
NECESSARY BEFORE A VALID AND BINDING CONTRACT MAY BE EXECUTED BY
ERIENET.
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INDEMNIFICATION AND INSURANCE

The proposer accepts and agrees that language in substantially the following form will be included
in the contract between the proposer and ErieNet:

“In addition to, and not in limitation of the insurance requirements contained herein the Vendor
agrees:

(a) that except for the amount, if any, of damage contributed to, caused by or resulting from
the negligence of ErieNet, the Vendor shall indemnify and hold harmless ErieNet, its officers,
employees and agents from and against any and all liability, damage, claims, demands, costs,
judgments, fees, attorneys' fees or loss arising directly or indirectly out of the acts or omissions
hereunder by the Vendor or third parties under the direction or control of the Vendor; and

(b) to provide defense for and defend, at its sole expense, any and all claims, demands or
causes of action directly or indirectly arising out of this Agreement and to bear all other costs and
expenses related thereto.

Upon execution of any contract between the proposer and ErieNet, the proposer will be required
to provide proof of the insurance coverage described in Schedule “B”.

Insurance coverage in amount and form shall not be deemed acceptable until approved by ErieNet
Attorney.

NON-COLLUSION

The proposer, by signing the proposal, does hereby warrant and represent that any ensuing
agreement has not been solicited, secured or prepared directly or indirectly, in a manner contrary
to the laws of the State of New York and the ErieNet LDC, and that said laws have not been
violated and shall not be violated as they relate to the procurement or the performance of the
agreement by any conduct, including the paying or the giving of any fee, commission,
compensation, gift, gratuity or consideration of any kind, directly or indirectly, to any ErieNet
employee, officer or official.

CONFLICT OF INTEREST

All proposers must disclose with their proposals the name of any officer, director or agent who
is also an employee of ErieNet or County of Erie. Further, all proposers must disclose the name
of any ErieNet or County employee who owns, directly or indirectly, an interest of ten percent or
more in the firm or any of its subsidiaries or affiliates.

There shall be no conflicts in existence during the term of any contract with ErieNet. The existence
of a conflict shall be grounds for termination of a contract.

13



COMPLIANCE WITH LAWS

By submitting a proposal, the proposer represents and warrants that it is familiar with all federal,
state and local laws and regulations and will conform to said laws and regulations. The preparation
of proposals, selection of proposers and the award of contracts are subject to provisions of all
Federal, State and County laws, rules and regulations.

CONTENTS OF PROPOSAL

The New York State Freedom of Information Law as set forth in Public Officers Law, Article 6,
Sections 84 et seq., mandates public access to government records. However, proposals submitted
in response to this RFP may contain technical, financial background or other data, public
disclosure of which could cause substantial injury to the proposer's competitive position or
constitute a trade secret. Proposers who have a good faith belief that information submitted in their
proposals is protected from disclosure under the New York Freedom of Information Law shall:

a) insert the following notice in the front of its proposal:

“NOTICE”

The data on pages ____ of this proposal identified by an asterisk (*) contains technical
or financial information constituting trade secrets or information the disclosure of
which would result in substantial injury to the proposer’s competitive position.

The proposer requests that such information be used only for the evaluation of the
proposal, but understands that any disclosure will be limited to the extent that
ErieNet considers proper under the law. If ErieNet enters into an agreement with this
proposer, ErieNet shall have the right to use or disclose such information as provided
in the agreement, unless otherwise
obligated by law.”

and

b) clearly identify the pages of the proposals containing such information by typing in bold face
on the top of each page:

“THE PROPOSER BELIEVES THAT THIS INFORMATION IS PROTECTED
FROM DISCLOSURE UNDER THE STATE FREEDOM OF INFORMATION
LAW.”

ErieNet assumes no liability for disclosure of information so identified, provided that ErieNet has
made a good faith legal determination that the information is not protected from disclosure under
applicable law or where disclosure is required to comply with an order or judgment of a court of
competent jurisdiction.
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The contents of the proposal which is accepted by ErieNet, except portions "Protected from
Disclosure", may become part of any agreement resulting from this RFP.

EFFECTIVE PERIOD OF PROPOSALS

All proposals must state the period for which the proposal shall remain in effect (i.e. how much
time does ErieNet have to accept or reject the proposal under the terms proposed). Such period
shall not be less than 180 days from the proposal date.

15



SCHEDULE “A”
PROPOSER CERTIFICATION

PRICING

The RFP response shall include a price per pole, including a traffic control plan, as follows:

= Price per pole-one pole per exhibit map $
= Price per pole-two poles per exhibit map $
= Price per pole-three or more poles per exhibit map $

HOURLY PERSONNEL RATE SCHEDULE

As a supplement, a schedule of billable rates for all key personnel (e.g. Principal-in-Charge,
Project Manager, primary personnel for each design discipline, etc.) must be included in
the proposal. Proposals must also include the ranges of billable rates for technical staff and
support personnel.

The undersigned agrees and understands that this proposal and all attachments, additional
information, etc. submitted herewith constitute merely an offer to negotiate with ErieNet and is
NOT A BID. Submission of this proposal, attachments, and additional information shall not
obligate or entitle the proposing entity to enter into a service agreement with ErieNet for the
required services. The undersigned agrees and understands that ErieNet is not obligated to respond
to this proposal nor is it legally bound in any manner whatsoever by the submission of same.
Further, the undersigned agrees and understands that any and all proposals and negotiations shall
not be binding or valid against ErieNet, its directors, officers, employees or agents unless an
agreement is signed by a duly authorized officer of ErieNet and, if necessary, approved by the
ErieNet LDC Board.

It is understood and agreed that ErieNet reserves the right to reject consideration of any and all
proposals including, but not limited to, proposals which are conditional or incomplete. It is
further understood and agreed that ErieNet reserves all rights specified in the Request for
Proposals.

It is represented and warranted by those submitting this proposal that except as disclosed in the
proposal, no officer or employee of ErieNet is directly or indirectly a party to or in any other
manner interested in this proposal or any subsequent service agreement that may be entered into.

Proposer Name

Name and Title
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SCHEDULE "B"
ErieNet Local Development Corporation
Standard Insurance Requirements

ErieNet Local Development Corporation requires the following insurance:

Acord 25- Certificate of Insurance providing coverage for the State of New York with an AM
Best Rating of A- or higher.

Commercial General Liability: Additional insured, Waiver of subrogation and Primary and Non-
Contributory. Provide a copy of each endorsement with the certificate of insurance.

Limits of liability coverage no less than:
General Aggregate: $2,000,000
Products-Completed Operations Aggregate: $2,000,000

Per Occurrence: $1,000,000
Personal & Advertising Injury $1,000,000
Fire Damage Liability $ 100,000
Medical Payment (per person) $ 5,000

Blanket Additional Insured endorsement to include - Owner, Lessees or Contractors - Automatic
Status For Other Parties When Required in Written Construction Agreement - Wording should
include any other person or organization you are required to add as an additional insured under the
contract or agreement.

Automobile Liability Insurance: Automobile liability insurance covering owned, non-owned, and hired
vehicles with the limits of $1,000,000 combined single limit for bodily injury, including death and property
damage.

Umbrella/Excess Liability: Require a limit of at least $5,000,000. Coverage responds on a follow form
basis and excess over the underlying policy limits. Erie Net LDC shall be names additional insured with
coverage on a primary and non-contributory basis.

Workers Compensation/Disability Insurance:

The Company and/or Project Owner shall provide evidence of insurance and maintain Workers
Compensations/Disability insurance as required by their state of residence.
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Accepted Forms

Workers Compensation Forms DBL (Disability Benefits Law) Forms
CE-200 Exemption CE-200 Exemption
C-105.2 Commercial Insurer DB-120.1 Insurers
SI-12 Seli-Insurer DB-155 Seli-Insured
GSI-105.2 | Group Self-Insured

If a company and/or project owner have no employees, the company and/or project owner shall
provide a completed and signed form CE-200
Contracts with IT or Engineers subcontractors:

Professional Liability with minimum limit of $1,000,000, shall be kept in force at least one year
after final payment.

Cyber Liability with a minimum limit of $1,000,000, First and Third-party coverage
Certificate of insurance be issued to the following:
ErieNet Local Development Corporation

1 Seneca St., 29" F1
Buffalo, NY 14203

XII.  The "ACORD" form certificate may be used in place of ErieNet Standard Insurance
Certificate, provided that all of the above referenced requirements are incorporated into
the "ACORD" form certificate.
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CERTIFICATE OF LIABILITY INSURANCE

DATE (NMYDO/YYYY)

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement A statement on

this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

T

FPHONE I FAX Nl

ADDRESS:

INSURER(S) AFFORDING COVERAGE NAIC &

INSURER A

INSURERC:

INSURERF :

COVERAGES
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

CERTIFICATE NUMBER:

MIR
LTR

REVISION NUMBER:

[ADDL BUBR|
K30 WD

TYPE OF NSURANCE POLICY NUMBER u ""’w\’ﬂ LIMITS
COMMERCIAL GENERAL LIABILITY EACH OCCURRENCE s
DAMAGE TO RENTED
i CLAIMS-MADE D OCCUR . PREMISES (Ea oocurence) | 3
| MED EXP (Any ane persan) 35
PERSONAL 8 ADVINJURY | §
| poucy m' 0 Loc PRODUCTS - COMP/OPAGG | §
OTHER: 3
AUTOMOBILE LIABILITY Nty GLELIMT | 5
ANY AUTD | BODILY INJURY (Per person) | §
CWNED SCHEDULED
STOS oNLY ADTGS  BODILY INJURY (Per accidert) | 3
I~ | HRED NON-CAYNED PROPERTY DAMAGE 3
|___| AUTDS ONLY AUTOS ONLY | (Per aocicent)
3
UMBRELLA LIAB OCCUR EACH OCCURRENCE 3
EXCESS LAD || CLAIMSMADE AGGREGATE s
DED RETENTION § EH
PER OTH-
WORKERS COMPENSATION o | SPArue | | ER
ANYPROPRIETOR/PARTN ECUTIVE EL EACH ACCIDENT 3
OFFICERMEMBER EXCLUDED? NIA
{ In NH] EL DISEASE - EAEMPLOYEE §
'&m nd | EL DISEASE - EAEMALOVES
DESCRIPTION OF OPERATIONS below EL DISEASE -POUCY UMIT | §

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Aaditional Remarks Scheoute, may be sttached il more space Is required)

CERTIFICATE HOLDER

CANCELLATION

ErieNET Local Development Corporation

85 Franklin Street
Buffalo, NY 14202

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE

ACORD 25 (2016/03)

©1988-2015 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD
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	ADP49AB.tmp
	1. General Requirements
	1.1 Contract Administration. Contractor shall work under the supervision of a contract administrator appointed by the Owner (the “Contract Administrator”).  Owner hereby appoints ECC Technologies Inc. (“ECC”) as the initial Contract Administrator.  Co...
	1.2 Owner designates ECC as its representative authorized to act on Owner’s behalf with respect to the Project (“Owner’s Representative”). Owner or such authorized representative shall render decisions in a timely manner pertaining to documents submit...
	1.2.1 Contractor has provided a list of any assumptions, qualifications and/or limitations relative to the construction, operations, management, and maintenance of the fiber optic network. As such these are included in Contractor Invitation to Bid Res...

	1.3 The Contract Documents shall consist of: (1) this Agreement; (2) Exhibits to this Agreement; (3) Appendices to this Agreement; (4) Drawings; (5) Specifications; (6) all Changes to the Contract Documents made after execution of this Agreement; (7) ...
	1.3.1 In the event any provision in this Agreement conflicts with any provision of any other Contract Document, the following order of interpretation shall prevail: (a) the terms of a duly authorized and executed Change Order with regard to the subjec...

	1.4 Enumeration of Contract Exhibits. This Agreement is comprised of the following documents:

	2. Contractor’s Services
	2.1 Owner intends to undertake the construction of an Open Access Fiber Network, and to install certain internet services fiber optic infrastructure within and throughout Erie County, New York (the “County”) to ensure growth, equity and prosperity for...
	2.2 Contractor shall be authorized to proceed with Services described herein upon receipt of written Notice to Proceed from the Owner, which shall specify the specific Work to be commenced by Contractor on behalf of Owner and shall be in substantially...
	2.3 Contractor represents to Owner that it possesses the requisite skill and ability to discharge its responsibilities and perform the Work in a professional and efficient manner, and that it is familiar with requirements of projects similar in type a...
	2.3.1 The quality of the Work shall be subject to inspection by the Owner or the Contract Administrator at any time. If (i) the quality of Services being performed is not satisfactory, or (ii) the requirements of the construction specifications as det...

	2.4 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at the Project site during performance of the Work. The superintendent shall represent the Contractor, and communications given to the super...
	2.5 All Work provided by Contractor shall comply with all laws, rules, codes, requirements, ordinances, and regulations applicable to such Work, and Contractor shall assist Owner with obtaining all necessary governmental approvals, permits, consents a...
	2.6 The date of commencement of the Work shall be set forth in a Notice to Proceed issued by the Owner, copy of which is attached hereto as Exhibit B.
	2.7 The Contract Time shall be measured from the date of commencement of the Work.
	2.8 Subject to adjustments of the Contract Time as provided in the Contract Documents, the Contractor shall achieve Substantial Completion of the entire Work:
	2.9 Contractor acknowledges that time is of the essence in the performance of the Work. Contractor agrees to provide the Work in a timely manner so as to cause no delay to the orderly progress of the Project.
	2.10 If the Contractor is delayed at any time in the commencement or progress of the Work by (1) an act or neglect of the Owner; (2) by changes ordered in the Work; (3) by labor disputes, fire, unusual delay in deliveries, an act of God, unavoidable c...
	2.11 Notwithstanding anything to the contrary in the Contract Documents, to the extent that Contractor is permitted an extension of the Contract Time in accordance with Section 1.8, any claim by Contractor for damages, costs or expenses associated wit...
	2.12 The Contractor shall prepare and periodically update a construction schedule for the Owner’s review and acceptance. The schedule shall contain detail appropriate for the Project, including: (1) the date of commencement of the Work, interim schedu...
	2.12.1 The Contractor shall also submit a submittal schedule for the Contract Administrator’s and Owner’s approval. Approval shall not be unreasonably delayed or withheld. The submittal schedule shall: (1) be coordinated with the Contractor’s construc...

	2.13 If the progress of the Work indicates the Contractor will not timely achieve Substantial Completion of the Work, the Owner shall have the right to direct the Contractor to take corrective measures necessary to expedite the progress of constructio...
	2.14 The Owner reserves the right to accelerate the Work.  In the event that the Owner directs acceleration, such directive will be only in written form.  The Contractor shall keep cost and other project records related to the written acceleration dir...
	2.15 Contractor shall cooperate with any design professionals and other contractors, and all governmental agencies and departments having jurisdiction over the Project, and shall provide any statements, notices, confirmations or amendments related to ...
	2.16 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the Work at the site.  By appropriate written agreement, the Contractor shall require each Subcontractor, to the extent of the Work to be ...
	2.17 Unless otherwise stated in the Contract Documents, the Contractor, as soon as practicable after award of the Contract, shall notify the Owner and Contract Administrator of the persons or entities proposed for each principal portion of the Work, i...
	2.18  Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other facilities and services nec...
	2.19 Execution of the Agreement by the Contractor is a representation that the Contractor has visited the site, become generally familiar with local conditions under which the Work is to be performed, and correlated personal observations with requirem...
	2.20 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the Work, carefully study and compare the various Contract Documents relative to that portion of the Work, shall take field measurements of an...
	2.21 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention.  Contractor, its subcontractors of all tiers and its suppliers shall be solely responsible for (i) construction means, methods and techniques; (i...
	2.22 If the Contractor encounters conditions at the site that are: (1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the Contract Documents or (2) unknown physical conditions of an unusual nature ...
	2.23 Owner shall have the right, exercised in its sole discretion, to decrease the services and Work required of Contractor under this Agreement and, in such event, Owner and Contractor shall mutually agree to an equitable adjustment to the compensati...
	2.24 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials and rubbish caused by operations under the Agreement. At completion of the Work, the Contractor shall remove waste materials, rubbish, the Contr...

	3. Contract Sum and Payment
	3.1 Contract Sum. The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor’s performance of the Agreement.
	(Check one of the following boxes.)
	[   ] The Contract Sum shall be _______________________________ and 00/100 Dollars ($_________________), subject to additions and deductions as provided in the Contract Documents.
	[   [ X] The Contract Sum shall be based upon the Unit Pricing Schedule, attached hereto and made part hereof as Exhibit C, as provided in the Contractor Invitation to Bid Response, and as hereinafter amended and approved by the Owner, shall be the co...
	3.1.1 Alternates, if any, included in the Contract Sum:
	_____________________________________________
	3.1.2 Allowances, if any, included in the Contract Sum:
	_____________________________________________
	3.1.3 Any work to be performed under a unit price or quantity not identified in Exhibit E is acknowledged to be a change in the Work and will require a Change Order based upon an agreement among the Owner and Contractor.  Compensation and final unit p...

	3.2 Contractor agrees to provide Owner with its best available price for the duration of the Agreement.  If Contractor provides a lower cost to any other similarly situated client, Contractor agrees, without notice or demand from Owner, to reduce its ...
	3.3 Contractor may not increase monthly and installation costs as quoted herein or the Contractor Invitation to Bid Response, whichever is lower, for the term of the Agreement. Any increases in unit costs and or other project costs which Contractor sh...
	3.4 On receipt of a signed Agreement, Contractor, whether directly or through its Subcontractors, suppliers or vendors, will be expected to place firm orders for needed materials in sufficient time to ensure delivery at such times as will ensure speed...
	3.5 Based upon Applications for Payment submitted to the Contract Administrator by the Contractor and approval by the Contract Administrator, the Owner shall make progress payments on account of the Contract Sum to the Contractor as provided below and...
	3.5.1 The period covered by each Application for Payment shall be one calendar month ending on the last day of the month.
	3.5.2 Provided that an Application for Payment is received by the Contract Administrator not later than the tenth (10th) day of the month, the Owner shall endeavor to make payment to the Contractor of the amount approved by the Contract Administrator ...
	3.5.3 Payments due and unpaid under the Agreement shall bear interest from the date payment is due at the legal rate prevailing at the place where the Project is located.
	3.5.4 Each Application for Payment shall be based on the most recent schedule of values submitted by the Contractor in accordance with the Contract Documents. The schedule of values shall allocate the entire Contract Sum among the various portions of ...
	3.5.5 The amount of each progress payment shall first include:
	.1 That portion of the Contract Sum properly allocable to completed Work; and
	.2 That portion of the Contract Sum properly allocable to materials and equipment delivered and suitably stored at the site for subsequent incorporation in the completed construction, or, if approved in advance by the Owner, suitably stored off the si...
	3.5.6 The amount of each progress payment shall then be reduced by:
	.1 The aggregate of any amounts previously paid by the Owner;
	.2 The amount, if any, for Work that remains uncorrected and for which the Contract Administrator has previously withheld a payment;
	.3 Any amount for which the Contractor does not intend to pay a Subcontractor or material supplier, unless the Work has been performed by others the Contractor intends to pay;
	.4 For Work performed or defects discovered since the last payment application, any amount for which the Contract Administrator may withhold approval for payment, or nullify an Application of Payment in whole or in part, pursuant to Section 3.5.6; and
	.5 Retainage withheld pursuant to Sections 3.5.7 and 3.5.8.
	3.5.7 The Contract Administrator may withhold recommendation for payment in whole or in part, to the extent reasonably necessary to protect the Owner from a loss for which the Contractor is responsible. The Contract Administrator may also withhold app...
	.1 Defective Work not remedied;
	.2 Third party claims filed or reasonable evidence indicating probable filing of such claims, unless security acceptable to the Owner is provided by the Contractor;
	.3 Failure of the Contractor to make payments properly to Subcontractors or suppliers for labor, materials or equipment;
	.4 Reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;
	.5 Damage to the Owner;
	.6 Reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid balance would not be adequate to cover damages for the anticipated delay; or
	.7 Failure to carry out the Work in accordance with the Contract Documents.
	3.5.8 For each progress payment made prior to Substantial Completion of the Work, the Owner may withhold Ten Percent (10%) of the Contract Sum as retainage, from the payment otherwise due.
	3.5.9 Retainage may be reduced to Five Percent (5%) upon the Contractor providing a performance bond and a labor and material bond in the amount of One Hundred Percent (100%) of the Contract Sum.
	3.5.10 The Contractor shall pay each Subcontractor, no later than seven (7) days after receipt of payment from the Owner, the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments to the Contractor on ac...
	3.5.11 An approval of payment, a progress payment, or partial or entire use or occupancy of the Project by the Owner shall not constitute acceptance of Work not in accordance with the Contract Documents.
	3.5.12 Upon Substantial Completion of the Work, the Contractor may submit an Application for Payment that includes the retainage withheld from prior Applications for Payment.

	3.6 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is sufficiently complete in accordance with the Contract Documents so the Owner can occupy or utilize the Work for its intended use.  When ...
	3.7 Upon written notice from Contractor that the entire Work or an agreed portion thereof is complete and upon receipt of a Final Application for Payment, Contract Administrator will make a final inspection with Owner and Contractor and will notify Co...
	3.8 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to the Contract Administrator: (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with the W...
	3.9 Acceptance of final payment by the Contractor, a Subcontractor or supplier shall constitute a waiver of claims by that payee.
	3.10 Liability for Payment. The Parties hereto acknowledge that the obligations of Contractor under this Agreement are subject to annual appropriations by the Owner.  Therefore, this Agreement shall be deemed executory only to the extent of the monies...

	4. Cooperation with Others
	4.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s own forces, and with Separate Contractors.  Contractor shall cooperate and coordinate with and perform the Work in conjunction and harmony w...
	4.2 In the event of failure of Contractor, Separate Contractor, design professional or subcontractor to agree as to the extent of cooperation to be exhibited or of Work to be done by either, to ensure the carrying out of their respective agreements, s...

	5. Changes in the Work
	5.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the Agreement, by Change Order, Construction Change Directive or order for a minor change in the Work.
	5.1.1 A Change Order shall be based upon agreement among the Owner, Contractor, and Contract Administrator. A Construction Change Directive requires agreement by the Owner and Contract Administrator and may or may not be agreed to by the Contractor. A...
	5.1.2 The Contractor shall not be entitled to receive any additional compensation or extension of time for changes in the work, unless a written instruction for such changes in the work has been issued in writing by the Owner.  If the Contractor perfo...
	5.1.3 In no case shall the Contractor delay the progress of the Work, or any part thereof, in response to changes in the Work or disputes caused by proposed or ordered changes in the Work, or any disputes or disagreements as to equitable value of the ...

	5.2 A Change Order is a written instrument prepared by the Contract Administrator and signed by the Owner, Contractor, and Contract Administrator stating their agreement upon all of the following:
	.1 The change in the Work;
	.2 The amount of the adjustment, if any, in the Contract Sum; and
	.3 The extent of the adjustment, if any, in the Contract Time.
	5.2.1 Agreement on any Change Order shall constitute a final settlement of all matters relating to the change in the Work which is the subject of the Change Order, including, but not limited to, all direct and indirect costs associated with such chang...

	5.3 A Construction Change Directive is a written order prepared by the Contract Administrator and signed by the Owner and Contract Administrator, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract ...
	5.3.1 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in the Work involved and advise the Contract Administrator of the Contractor’s agreement or disagreement with the method, if any, provided in ...
	5.3.2 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith, including adjustment in Contract Sum and Contract Time or the method for determining them. Such agreement shall be effective immediately and...
	5.3.3 If the Contractor disagrees with the adjustment to the Contract Sum or Contract Time, the Contractor may make a Claim in accordance with applicable provisions of the Agreement.

	5.4 The Contract Administrator may order minor changes in the Work that are consistent with the intent of the Contract Documents and do not involve an adjustment in the Contract Sum or an extension of the Contract Time. If the Contractor believes that...

	6. Mechanic’s Liens
	6.1 If any subcontractor, or anyone claiming by, through or under Contractor, shall file or cause to be filed any mechanic’s lien, notice of pendency, stop order or comparable lien or filing, Contractor shall, within fifteen (15) days after learning o...

	7. Indemnification
	7.1 To the fullest extent permitted by law, the Contractor shall indemnify, defend and hold harmless Owner, County, Contract Administrator, agents and employees of them from and against liabilities, claims, damages, losses and expenses, including but ...
	7.2 In claims against any person or entity indemnified under this Section 7 by an employee of the Contractor, a Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they may be liable, the indemnification obligation ...
	7.3 The provisions of this Section 7 shall survive the expiration or earlier termination of this Agreement.

	8. Insurance
	8.1 Prior to the commencement of any Work under this Agreement, Contractor shall, at its sole expense, procure and comply with the insurance requirements set forth in Exhibit E annexed hereto. The Owner, Contract Administrator, Owner’s consultants sha...
	8.2 Contractor shall require all of its subcontractors working on and supplying materials to the Project, if any, to comply with the insurance requirements of this Agreement. Unless otherwise directed by Owner, Contractor shall not commence performanc...
	8.3 The provisions of this Section 8 shall survive the expiration or earlier termination of this Agreement.

	9. Suspension
	9.1 Owner may suspend the Work on all or any part of the Project with or without cause, effective immediately, upon notice to Contractor, and Contractor shall recommence the Work, upon notice to Contractor.  The Contract Sum and Contract Time shall be...
	9.1.1 No adjustment to the Contract Sum and Contract Time shall be made to the extent: (1) that performance is, was, or would have been, so suspended, delayed, or interrupted, by another cause for which the Contractor is responsible; or (2) that an eq...


	10. Termination
	10.1 If Contractor (i) fails to supply enough properly skilled workers or proper materials, (ii) fails to make payment to subcontractors for materials or labor in accordance with the respective agreements between Contractor and its subcontractors or a...
	10.2 The Agreement may be terminated by Owner, in whole or in part, upon written notice to Contractor for Owner’s convenience and without cause.  If Owner’s termination for cause is later determined by a court of competent jurisdiction to be without c...
	10.3 Contractor will, as soon as reasonably practicable, but in no event later than thirty (30) days of the effective date of termination of this Agreement: (i) deliver to Owner all work product and all information, and documentation in Contractor’s p...
	10.4 Owner shall have all contractual common law, equitable and statutory rights of set-off.  These rights shall include, but not be limited to, Owner’s option to withhold for the purposes of set-off any monies due to Contractor under this Agreement w...
	10.5 The provisions of this Section 10 shall survive the final completion of the Project and the expiration or earlier termination of this Agreement.

	11. Confidential Information
	11.1 It is understood and agreed by the Parties that during the term of this Agreement, the Parties have or will request that each Party provide certain proprietary information relating to its business and services ancillary to the purposes of this Ag...
	11.2 The Parties agree for the purposes of this Agreement, the term “confidential information” shall include all nonpublic information or such portions of nonpublic information disclosed by one party, its agents, employees, or affiliates (the “Disclos...
	11.3 Each Party, in its capacity as Receiving Party, agrees for the Term of this Agreement that:

	12. Warranty; Guaranty
	12.1 Contractor warrants that the Work shall be performed in a good and workmanlike manner, in conformity with this Agreement and free of any faults or defects in equipment, material, or design furnished, or workmanship performed by Contractor or any ...
	12.2 Neither partial payment, final payment nor any provision in Contract Documents nor partial or entire occupancy of premises by Owner shall constitute an acceptance of work not done in accordance with Contract Documents or relieve the Contractor li...
	12.3 All guarantees or warranties upon any Work, labor, materials, or equipment by any subcontractor or supplier of Contractor shall be deemed made by Contractor to Owner.  The Contractor shall obtain and furnish to the Owner written manufacturer’s wa...

	13. Correction of Work
	13.1 The Contractor shall promptly correct Work rejected by the Contract Administrator or failing to conform to the requirements of the Contract Documents, discovered before Substantial Completion and whether or not fabricated, installed or completed....
	13.2 In addition to the Contractor’s obligations under Section 12, if, within one (1) year after the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties, or by terms of any applicab...
	13.3 If the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents, the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as appropriate and ...
	13.4 If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and fails within a ten-day period after receipt of notice from the Owner to commence and continue correction of such default or neglect with di...

	14. Ownership and Use of Documents
	14.1 Any and all drawings, specifications, plans, reports, sketches and other documents in connection with the Project that are prepared by Contractor and its subcontractors (collectively, the “Project Documents”) shall be deemed works for hire and th...

	15. Continuation of Services During Dispute
	15.1 If a dispute arises between Owner and Contractor with respect to Contractor’s compensation or any other term of this Agreement, Contractor shall continue to fully perform under this Agreement provided only that Owner makes timely payment of fees ...

	16. Miscellaneous
	16.1 Acceptance/No Limitation of Remedies. No payment made by Owner to Contractor, nor any acceptance, use or occupancy of the Project by Owner, shall constitute acceptance of any defective Work or any Work not in compliance with applicable laws. Noth...
	16.2 No Waiver of Breach. Except to the extent otherwise expressly provided in this Agreement, the failure of either Party to give notice of default or to enforce or insist upon compliance with any of the terms or conditions of this Agreement, the wai...
	16.3 Owner Right to Off-Set. In addition to any and all available remedies, whether equitable, compensatory or otherwise, Owner shall have all of its common law, equitable and statutory rights of set-off.  These rights shall include, but not be limite...
	16.4 Limitation of Liability. Except to the extent otherwise expressly provided in this Agreement, neither Party will be liable to the other Party (or to any person or entity claiming through such other Party) for such Party’s (or such person’s or ent...
	16.5 Assignment. Owner and Contractor, respectively, bind themselves, their successors and permitted assigns to this Agreement and all covenants herein. Contractor shall not assign, transfer, encumber or otherwise affect its obligations, responsibilit...
	16.6 Claims and Dispute Resolution. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of money, a change in the Contract Time, or other relief with respect to the terms of the Contract. The term “Claim” also...
	16.6.1 Claims by either the Owner or the Contractor must be initiated by written notice to the other party and the Contract Administrator. Claims by the Contractor must be initiated within twenty-one (21) days after occurrence of the event giving rise...
	16.6.2 The Contract Administrator will serve as the Initial Decision Maker, unless another third-party has been appointed to that role by the Owner.  The Initial Decision Maker will review Claims and within ten days of the receipt of a Claim take one ...
	16.6.3 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, or indicating that the Initial Decision Maker is unable to resolve the Claim. This initial decision shall (1) be in writing; (2) state the reasons ther...
	16.6.4 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 16.6.5.
	16.6.5 All Claims, disputes, or other matters in controversy arising out of or related to the Agreement, shall be subject to mediation at the sole discretion of the Owner. Upon the Contractor’s notice of mediation or intent to mediate, the Owner shall...
	16.6.6 Subject to Section 16.6.5, the parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree otherwise, shall be administered by the American Arbitration Association in accordance with its Construction Ind...
	16.6.7 Subject to Section 16.6.5, either party may, within thirty (30) days from the date that mediation has been concluded without resolution of the dispute or sixty (60) days after mediation has been demanded without resolution of the dispute, deman...
	16.6.8 Subject to Section 16.6.5, the parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place where the Project is located, unless another location is mutually agreed upon. Agreements reached in med...
	16.6.9 In the event of any dispute between the Parties arising under this Agreement, the dispute shall be settled by litigation in a court of competent jurisdiction located within the State and County where the Project is located.

	16.7 Governing Law/Venue. This Agreement will be governed by, and construed in accordance with, the laws of the State of New York, without reference to conflicts of law’s provisions. The parties hereby irrevocably consent to the jurisdiction and venue...
	16.8 Compliance with Laws. Each Party (a) shall comply with all applicable laws including, but not limited to, Export Control Laws and the Foreign Corrupt Practices Act (“FCPA”); (b) shall not, in connection with the Services and or deliverables provi...
	16.8.1 Compliance with American Rescue Plan Act. Each Party acknowledges that the Project is being funded through an allocation of American Rescue Plan Act (“ARPA”) funds from the County of Erie (the “ARP Funds”). In expending the ARP Funds and implem...
	16.8.2 Compliance with Anti-Discrimination Laws. Contractor, its subcontractors, successors, transferees, and assignees shall comply with Title VI of the Civil Rights Act of 1964, which prohibits recipients of federal financial assistance from excludi...
	16.8.3 Compliance with Local Regulations. All work, including complete fiber optic infrastructure work, materials, and installation, included under the specification and as indicated on the drawings, shall meet or exceed appropriate local, city, count...
	16.8.4 Compliance with Participation Goals. Contractor shall be required to use good faith efforts to meet the participation goals of fifteen percent (15%) bona fide minority business entities (“MBEs”) and five percent (5%) women business enterprises ...
	16.8.5 Prevailing Wage Requirements. Contractor shall pay the workers performing the Services no less than the locally prevailing wages and benefits paid on similar projects, applying a presumption that the Davis Bacon Act wage provisions (40 U.S.C. 3...
	16.8.6 Reimbursement of Client Payments. In the case of Contractor’s violation of, or the failure to abide by any applicable federal or state, or local law, rule, or regulation, or any other provision of this Agreement, Contractor shall reimburse Owne...
	16.8.7 Advertisement of ARPA Funds Sourcing. Contractor shall cause any publications or signs produced by Contractor relative to the Project to display the following language: “This project [is being] [was] supported, in whole or in part, by federal a...

	16.9 Notices. Except where otherwise provided in this Agreement, all notices shall be in writing and shall be sent return receipt requested, with signature required from the individual authorized to accept notice on behalf of the Party as stated below...
	16.10 Force Majeure Events.  In no event shall either party be liable or responsible to the other party, or be deemed to have defaulted under or breached this Agreement, for any failure or delay in fulfilling or performing any term of this Agreement w...
	16.11 No Personal Liability. No officers, directors, principals, founders, employers, shareholders, affiliates or agents of Owner or Contractor shall have any personal liability under or relating to this Agreement. This Section shall survive the expir...
	16.12 Counterparts/Facsimile. This Agreement may be executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument. The exchange of copies of this Agreement and of signature pages...
	16.13 Survival.  The covenants and Agreements of the parties contained in this Agreement with respect to payment of amounts due, confidentiality, liability, and indemnification shall survive any expiration or termination of this Agreement. The rights ...
	16.14 Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of law, or public policy, all other conditions and provisions of this Agreement will nevertheless remain in full force ...
	16.15 Entire Agreement. This Agreement represents the entire and fully integrated agreement between Owner and Contractor and supersedes all prior negotiations, representations or agreements between the parties, whether written or oral.
	16.16 Final Expression/ No Waiver. This Agreement is intended as the final expression of the contract of the parties and parol or extrinsic evidence is inadmissible to explain, vary, or contradict these terms and conditions. The failure of either part...
	16.17 No Modification. No provision of this Agreement shall be changed or modified, nor shall this Agreement be discharged, in whole or in part, except by an agreement in writing signed by the party against whom the change, modification, or discharge ...
	16.18 No Third Parties. Nothing contained in this Agreement shall create a contractual relationship with, or a cause of action in favor of, a third party against either Owner or Contractor. Contractor’s Work hereunder is being performed solely for the...
	16.19 Independent Contractor. Contractor is and shall remain during the term of this Agreement an independent contractor and not an employee or agent of Owner. Contractor, in accordance with its status as an independent contractor, covenants and agree...





